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24 July 2014

RE: United Nations Human Rights  
Committee Communication No. 1885/2009
(Horvath v Australia)

:H��WKH�XQGHUVLJQHG�RUJDQLVDWLRQV��DUH�ZULWLQJ�WR�XUJH�D�VXEVWDQWLYH�
UHVSRQVH�IURP�WKH�6WDWH�RI�9LFWRULD�WR�WKH�¿QGLQJV�RI�WKH�8QLWHG�1DWLRQV�
+XPDQ�5LJKWV�&RPPLWWHH��µ&RPPLWWHH¶���DQG�WKH�WLPHO\�LPSOHPHQWDWLRQ�
RI�WKH�&RPPLWWHH¶V�GLUHFWLRQ�WR�$XVWUDOLD�DQG��E\�QHFHVVLW\��WKH�6WDWH�RI�
9LFWRULD��WR�UHPHG\�LWV�EUHDFKHV�RI�WKH�,QWHUQDWLRQDO�&RYHQDQW�RQ�&LYLO�DQG�
3ROLWLFDO�5LJKWV��µ,&&35¶���DV�DUWLFXODWHG�RQ����0DUFK�������

6SHFL¿FDOO\��ZH�UHTXHVW�WKDW�WKH�9LFWRULDQ�3DUOLDPHQW�FDXVH�DQ�RSHQ�DQG�
WUDQVSDUHQW�UHYLHZ�RI�VSHFL¿F�9LFWRULDQ�OHJLVODWLRQ�WR�HQVXUH�FRQIRUPLW\�ZLWK�
WKH�,&&35�LQ�OLJKW�RI�WKH�YLHZV�DGRSWHG�E\�WKH�&RPPLWWHH�LQ�UHVSHFW�RI�WKH�
FRPPXQLFDWLRQ�VXEPLWWHG�E\�9LFWRULDQ�ZRPDQ��0V�&RULQQD�+RUYDWK���

7KLV�ZRXOG�HQFRPSDVV�D�UHYLHZ�RI�ERWK�WKH�QHZ�Victoria Police Act 2013 
(Vic) and the Independent Broad-Based Anti-Corruption Commission Act 
2011��9LF���7KH�UHYLHZ�RI�9LFWRULD¶V�OHJLVODWLRQ�VKRXOG�HQVXUH�DQ�DGHTXDWH�
SXEOLF�FRQVXOWDWLRQ�SHULRG��

Overview
0V�&RULQQD�+RUYDWK�ZDV�EUXWDOO\�DVVDXOWHG��DORQJ�ZLWK�KHU�IULHQGV�DQG�
SDUWQHU��E\�D�JURXS�RI�SROLFH�GXULQJ�DQ�XQODZIXO�UDLG�RQ�KHU�KRPH�LQ�0DUFK�
������0V�+RUYDWK�ZDV����\HDUV�RI�DJH�DW�WKH�WLPH��7KH�SROLFH�RI¿FHUV¶� 
JURVV�DFWV�RI�YLROHQFH�OHIW�KHU�ZLWK�D�IUDFWXUHG�QRVH�DQG�WRRWK�DQG�UHQGHUHG�
KHU�XQFRQVFLRXV��DIWHU�ZKLFK�VKH�ZDV�XQODZIXOO\�DUUHVWHG�DQG�GHWDLQHG�� 
+HU�LQMXULHV�UHTXLUHG�VXUJHU\�DQG�¿YH�GD\V�LQ�KRVSLWDO�

,Q�KLV������MXGJPHQW�RQ�WKH�FLYLO�FODLP�FRQFHUQLQJ�WKH�SROLFH�RI¿FHUV¶�
FRQGXFW��-XGJH�:LOOLDPV�RI�WKH�&RXQW\�&RXUW�GHVFULEHG�WKH�HYHQW�DV��

³�WKH�VXGGHQ�DUULYDO�ODWH�LQ�WKH�HYHQLQJ�RI�¿YH�SROLFH�YHKLFOHV�DQG�QXPHURXV�
police members, bright lights, loud commanding voices, a real and 
intended show of force and authority, no proper explanation, a violent 
forcible entry by kicking in the door, a terrifying invasion of the interior of 
the house (where children were sleeping) by baton-wielding hostile police 
… Overall it was a disgraceful and outrageous display of police force in a 
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private house…[involving] excessive and unnecessary violence wrought 
out of unmeritorious motives of ill-will and a desire to get even...”

+RZHYHU��GHVSLWH�FOHDU�¿QGLQJV�RI�IDFW�LQ�WKH�FLYLO�SURFHHGLQJV�DJDLQVW� 
WKH�GHIHQGDQW�SROLFH�RI¿FHUV�LQYROYHG�LQ�WKH�UDLG�RQ�0V�+RUYDWK¶V�KRPH�� 
QR�HPSOR\PHQW�RU�GLVFLSOLQDU\�FRQVHTXHQFHV�ÀRZHG�IURP�WKH�
&RXQW\�&RXUW¶V�GHFLVLRQ��1HLWKHU�GLG�0V�+RUYDWK�HYHU�UHFHLYH�WKH�IXOO�
GDPDJHV�DZDUGHG�WR�KHU�E\�WKH�&RXQW\�&RXUW�IRU�WKH�LQWHQWLRQDO�WRUWV�
FRPPLWWHG�E\�WKH�RI¿FHUV��FRPSHQVDWLRQ�WKDW�ZDV�XSKHOG�E\�WKH� 
6XSUHPH�&RXUW�RI�9LFWRULD�&RXUW�RI�$SSHDO�

,Q�WKH�PDWWHU�RI�Horvath v Australia (2014), the Committee found that the 
6WDWH�SDUW\�LV�XQGHU�DQ�REOLJDWLRQ�WR�FRPSHQVDWH�0V�+RUYDWK�DGHTXDWHO\��
WR�DPHQG�WKH�ODZ�WR�JXDUDQWHH�WKDW�YLFWLPV�RI�SROLFH�KXPDQ�ULJKWV�DEXVHV�
DUH�DGHTXDWHO\�FRPSHQVDWHG�DQG�WR�HQVXUH�WKDW�SROLFH�SHUSHWUDWRUV�RI�
KXPDQ�ULJKWV�YLRODWLRQV�DUH�DGHTXDWHO\�GLVFLSOLQHG�WKURXJK�DQ�LQGHSHQGHQW��
HIIHFWLYH�DQG�LPSDUWLDO�FRPSODLQWV�ERG\���

$V�D�SDUW\�WR�WKH�,&&35��LW�LV�XS�WR�WKH�$XVWUDOLDQ�*RYHUQPHQW�WR�HQVXUH�
HIIHFWLYH�UHPHGLHV�DQG�QRQ�UHSHWLWLRQ�PHDVXUHV�DUH�LPSOHPHQWHG��7KH�
6WDWH�LV�REOLJHG�WR�HQVXUH�YLFWLPV�RI�KXPDQ�ULJKWV�DEXVHV�‘shall have an 
effective remedy, notwithstanding that the violation has been committed by 
SHUVRQV�DFWLQJ�LQ�DQ�RI¿FLDO�FDSDFLW\¶��,&&35�DUW������

)XUWKHUPRUH��LW�LV�REOLJHG�WR�‘adopt such legislative or other measures as 
PD\�EH�QHFHVVDU\¶�WR�HQVXUH�FRQIRUPLW\�ZLWK�WKH�,&&35��,&&35�DUW������

*RRG�IDLWK�HQJDJHPHQW�LQ�WKH�+RUYDWK�FDVH�ZLOO�UHTXLUH�DFWLYH�FRRSHUDWLRQ�
EHWZHHQ�ERWK�WKH�&RPPRQZHDOWK�DQG�9LFWRULDQ�*RYHUQPHQWV�VLQFH�SROLFLQJ�
��WKH�VXEMHFW�RI�0V�+RUYDWK¶V�FRPSODLQW�±�LV�D�VWDWH�PDWWHU�1 

:H�EHOLHYH�WKDW�D�FRPSUHKHQVLYH��FOHDU�DQG�EL�SDUWLVDQ�UHVSRQVH�VXSSRUWHG�
E\�WKH�9LFWRULDQ�3DUOLDPHQW�LV�QRW�RQO\�DSSURSULDWH��EXW�QHFHVVDU\���

Why this review is necessary

���,QGHSHQGHQW�,QYHVWLJDWLRQV�RI�SROLFH�PLVFRQGXFW
7KH�&RPPLWWHH�FRQVLGHUV�WKDW�WKH�6WDWH�SDUW\�IDLOHG�WR�VKRZ�WKDW�WKH�
GLVFLSOLQDU\�LQYHVWLJDWLRQ�E\�WKH�3URIHVVLRQDO�6WDQGDUGV�&RPPDQG��RU�WKH�
WKHQ�2I¿FH�RI�3ROLFH�,QWHJULW\���PHW�WKH�UHTXLUHPHQWV�RI�DQ�HIIHFWLYH�UHPHG\�
XQGHU�WKH�,&&35�

7KH�81�IRXQG�WKDW�LQ�OLJKW�RI�WKHVH�LVVXHV�DQG�LPSRUWDQWO\�“given the nature 
of the deciding body”�WKH�GLVFLSOLQDU\�SURFHHGLQJV�ZHUH�QRW�DQ�HIIHFWLYH�
UHPHG\�DV�UHTXLUHG�E\�$XVWUDOLD¶V�REOLJDWLRQV�XQGHU�WKH�,&&35���

3ROLFH�PLVFRQGXFW�VKRXOG�QRW�EH�LQYHVWLJDWHG�E\�SROLFH���:H�QRWH�WKDW�
$UWLFOH����SDUDJUDSK���RI�WKH�,&&35�UHTXLUHV�WKDW�6WDWH�SDUWLHV�

‘investigate allegations of [Covenant] violations promptly, thoroughly and 
HIIHFWLYHO\�WKURXJK�LQGHSHQGHQW�DQG�LPSDUWLDO�ERGLHV�¶2  

&XUUHQWO\��WKHUH�LV�QR�LQGHSHQGHQW�ERG\�LQ�9LFWRULD�WKDW�LV�DGHTXDWHO\�
HTXLSSHG�RU�WDVNHG�WR�LQYHVWLJDWH�DOOHJDWLRQV�RI�H[FHVVLYH�XVH�RI�IRUFH�

����7KH�,&&35��DUW�����VWDWHV�³7KH�SURYLVLRQV�RI�WKH�SUHVHQW�&RYHQDQW�VKDOO�H[WHQG�WR�DOO�SDUWV�RI�IHGHUDO�6WDWHV�ZLWKRXW�DQ\�
OLPLWDWLRQV�RU�H[FHSWLRQV�´�ZKLFK�H[SOLFLWO\�UHLQIRUFHV�WKH�LQWHUQDWLRQDO�OHJDO�SULQFLSDO�HVWDEOLVKHG�LQ�WKH�9LHQQD�&RQYHQWLRQ�RQ�
WKH�/DZ�RI�7UHDWLHV��DUW�����ZKLFK�KROGV�WKDW�IHGHUDWHG�SROLWLFDO�DUUDQJHPHQWV�FDQQRW�EH�LQYRNHG�DV�MXVWL¿FDWLRQ�IRU�IDLOLQJ�WR�
IXO¿OO�WUHDW\�REOLJDWLRQV�

����*HQHUDO�&RPPHQW�1R����7KH�1DWXUH�RI�WKH�*HQHUDO�/HJDO�2EOLJDWLRQ�LPSRVHG�RQ�6WDWH�3DUWLHV�WR�WKH�&RYHQDQW��
3DUDJUDSK���
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RU�PLVFRQGXFW�E\�PHPEHUV�RI�9LFWRULD�SROLFH�3�:H�QRWH�WKDW�WKH�PDMRULW\�
RI�FRPSODLQWV�UHFHLYHG�E\�WKH�,QGHSHQGHQW�%URDG�%DVHG�$QWL�&RUUXSWLRQ�
&RPPLVVLRQ��,%$&��UHODWH�WR�SROLFH�FRQGXFW��KRZHYHU��DURXQG�����RI�
DOOHJDWLRQV�UHODWHG�WR�SROLFH�SHUVRQQHO�FRQGXFW�UHFHLYHG�WR�GDWH�E\�,%$&�
KDYH�EHHQ�UHIHUUHG�WR�9LFWRULD�3ROLFH4. IBAC, as its name indicates, is 
SUHGRPLQDQWO\�DQ�DQWL�FRUUXSWLRQ�ERG\�DQG�RQO\�D�YHU\�ORZ�SHUFHQWDJH�
RI�PLVFRQGXFW�FRPSODLQWV�UHVXOW�LQ�DQ�LQYHVWLJDWLRQ�E\�,%$&��,%$&�GRHV�
QRW�FXUUHQWO\�PHHW�WKH�OHJDO�REOLJDWLRQ�IRU�9LFWRULD�WR�KDYH�DQ�LQGHSHQGHQW�
DQG�LPSDUWLDO�ERG\�ZKLFK�FDQ�LQYHVWLJDWH�DOOHJDWLRQV�RI�SROLFH�PLVFRQGXFW�
µSURPSWO\��WKRURXJKO\�DQG�HIIHFWLYHO\¶�

2. Amending the Victoria Police Act 2013 (Vic) 
This month the Victoria Police Act 2013�UHSODFHG�WKH�Police Regulation Act 
1958�DV�WKH�SULQFLSDO�VRXUFH�RI�ODZ�RQ�WKH�DGPLQLVWUDWLRQ�DQG�JRYHUQDQFH�RI�
SROLFH�LQ�9LFWRULD��

The Committee found that section 123 of the Police Regulation Act 1958 
‘limits the responsibility of the State for wrongful acts committed by its 
agents without providing for an alternative mechanism for full compensation 
IRU�YLRODWLRQV�RI�WKH�&RYHQDQW�E\�6WDWH�DJHQWV¶�DQG�LV�WKXV�LQFRPSDWLEOH�ZLWK�
DUWLFOH����RI�WKH�,&&35�

8QIRUWXQDWHO\��ZKLOVW�LW�GRHV�H[SDQG�WKH�UHVSRQVLELOLW\�RI�WKH�6WDWH�IRU�
XQODZIXO�DFWLRQV�RI�LWV�SROLFH�RI¿FHUV��WKH�QHZ�Victoria Police Act 2013 still 
IDLOV�WR�DGHTXDWHO\�UHPHG\�WKLV�VLWXDWLRQ��

8QGHU�WKH�Victoria Police Act 2013��WKH�6WDWH�ZLOO�EH�OLDEOH�IRU�WRUWV�
FRPPLWWHG�E\�SROLFH�RI¿FHUV�LQ�WKH�SHUIRUPDQFH�RU�SXUSRUWHG�SHUIRUPDQFH�
RI�WKHLU�GXWLHV�XQOHVV�WKH�FRQGXFW�JLYLQJ�ULVH�WR�WKH�WRUW�LQYROYHV�“serious and 
willful misconduct”.

0DQ\�SROLFH�WRUWV�PD\�IDOO�XQGHU�WKLV�H[FHSWLRQ�IRU�VHULRXV�DQG�ZLOOIXO�
PLVFRQGXFW��:H�VXEPLW�WKDW�LW�LV�OLNHO\�WKDW�WKH�SROLFH�RI¿FHUV¶�FRQGXFW�LQ�WKH�
+RUYDWK�FDVH�ZRXOG�KDYH�IDOOHQ�XQGHU�WKLV�H[FHSWLRQ��3HUYHUVHO\��WKH�ZRUVH�
DQ�RI¿FHU¶V�FRQGXFW��WKH�PRUH�OLNHO\�LW�ZLOO�EH�WKDW�WKH�6WDWH�ZLOO�QRW�EH�OLDEOH�
XQGHU�WKH�H[FHSWLRQ�

8QGHU�VHFWLRQ����RI�WKH�Victoria Police Act 2013, WKH�6WDWH�PD\�VWLOO�EH�
OLDEOH�WR�SD\�FRPSHQVDWLRQ�IRU�SROLFH�WRUWV�WKDW�LQYROYH�VHULRXV�DQG�ZLOOIXO�
PLVFRQGXFW��EXW�RQO\�LI�WKH�YLFWLP�LV�XQOLNHO\�WR�UHFRYHU�FRPSHQVDWLRQ�IURP�
WKH�LQGLYLGXDO�RI¿FHU�and the victim has “exhausted all other avenues” to 
UHFRYHU�FRPSHQVDWLRQ�DZDUGHG�WR�WKHP�E\�D�FRXUW�

7KHVH�UHTXLUHPHQWV�FUHDWH�VLJQL¿FDQW�OHJDO�DQG�SUDFWLFDO�EDUULHUV�WR�
REWDLQLQJ�FRPSHQVDWLRQ�IRU�SROLFH�ZURQJV�DQG�LPSHGLPHQWV�WR�IXO¿OOLQJ�WKH�
KXPDQ�ULJKW�WR�DQ�HIIHFWLYH�UHPHG\��

In light of Horvath v Australia (2014)��WKH�9LFWRULDQ�*RYHUQPHQW�VKRXOG�
UHPRYH�WKH�H[FHSWLRQ�IRU�VHULRXV�DQG�ZLOOIXO�PLVFRQGXFW��

7KLV�ZRXOG�EULQJ�9LFWRULD�3ROLFH�LQWR�OLQH�ZLWK�WKH�OHJDO�SRVLWLRQ�WKDW�DSSOLHV�
WR�DOO�$XVWUDOLDQ�HPSOR\HUV�ZKR�DUH�OLDEOH�IRU�ZURQJV�FRPPLWWHG�E\�WKHLU�
HPSOR\HHV�LQ�WKH�FRXUVH�RI�WKHLU�GXWLHV��ZKHWKHU�WKH�FRQGXFW�LV�VHULRXV�DQG�
ZLOOIXO�PLVFRQGXFW�RU�RWKHUZLVH�

���6HH��(IIHFWLYH��7UDQVSDUHQW��$FFRXQWDEOH��$Q�LQGHSHQGHQW�V\VWHP�WR�LQYHVWLJDWH�SROLFH�UHODWHG�GHDWKV�LQ�9LFWRULD��5HSRUW�
E\�WKH�)HGHUDWLRQ�RI�&RPPXQLW\�/HJDO�&HQWUHV��9LFWRULD���+XPDQ�5LJKWV�/DZ�&HQWUH��'DUHELQ�&RPPXQLW\�/HJDO�&HQWUH�
DQG�)OHPLQJWRQ�.HQVLQJWRQ�&RPPXQLW\�/HJDO�&HQWUH���-XQH���������+RSNLQV��7DPDU��$Q�(IIHFWLYH�V\VWHP�IRU�LQYHVWLJDWLQJ�
FRPSODLQWV�DJDLQVW�WKH�SROLFH��)OHPLQJWRQ�	�.HQVLQJWRQ�&RPPXQLW\�/HJDO�&HQWUH��������

����,QGHSHQGHQW�%URDG�%DVHG�$QWL�&RUUXSWLRQ�&RPPLVVLRQ��,%$&��FRUUHVSRQGHQFH�����������
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0DNLQJ�WKLV�DPHQGPHQW�ZRXOG�QRW�HQFRXUDJH�SROLFH�WR�DFW�LUUHVSRQVLEO\�
DV�WKH�6WDWH�FRXOG�VHHN�WR�UHFRYHU�DQ\�FRPSHQVDWLRQ�SDLG�WR�YLFWLPV�IURP�
WKH�LQGLYLGXDO�RI¿FHUV�ZKR�HQJDJHG�LQ�WKH�VHULRXV�DQG�ZLOOIXO�PLVFRQGXFW��
DQG�FRXOG�DOVR�WDNH�FULPLQDO�DQG�GLVFLSOLQDU\�DFWLRQ�DJDLQVW�WKHP��,W�VKRXOG�
QRW�EH�LQFXPEHQW�RQ�YLFWLPV�RI�SROLFH�PLVFRQGXFW�WR�SXUVXH�RI¿FHUV�ZKR�
SHUSHWUDWH�YLROHQW�DFWV�DJDLQVW�WKHP��

7KH�6WDWH�RI�9LFWRULD�VKRXOG�DFFHSW�OLDELOLW\�IRU�WKH�WRUWLRXV�FRQGXFW�RI�DOO�
SROLFH�PHPEHUV�LQ�WKH�FRXUVH�RI�WKHLU�GXWLHV�DQG�DOLJQ�9LFWRULDQ�OHJLVODWLRQ�
ZLWK�RWKHU�6WDWHV�VXFK�DV�4XHHQVODQG�DQG�1HZ�6RXWK�:DOHV�5�9LFWRULD�LV�
XQLTXH�DPRQJ�$XVWUDOLDQ�VWDWHV�LQ�JLYLQJ�HIIHFW�WR�WKH�,&&35�LQ�GRPHVWLF�
OHJLVODWLRQ�WKURXJK�WKH�Charter of Human Rights and Responsibilities 
Act 2006, and yet the Victoria Police Act 2013��LQ�LWV�SUHVHQW�IRUP��IDLOV�
DGHTXDWHO\�WR�SURWHFW�WKH�KXPDQ�ULJKWV�ZLWKLQ�WKH�&KDUWHU���

)XUWKHUPRUH��WKH�VWDWXV�TXR�LV�D�YLRODWLRQ�RI�DUWLFOH���SDUDJUDSK���RI�WKH�,&&35��

�³�to ensure that any person whose rights or freedoms as herein recognized 
are violated shall have an effective remedy, notwithstanding that the 
YLRODWLRQ�KDV�EHHQ�FRPPLWWHG�E\�SHUVRQV�DFWLQJ�LQ�DQ�RI¿FLDO�FDSDFLW\´�

and 

³�to ensure that the competent authorities shall enforce such remedies  
when granted”

In summary
/HJLVODWLYH�UHIRUP�LV�QHFHVVDU\�WR�HQVXUH�FRQIRUPLW\�ZLWK�WKH�UHTXLUHPHQWV�
RI�WKH�,&&35�DQG�IXO¿OO�$XVWUDOLD¶V�DQG�9LFWRULD¶V�LQWHUQDWLRQDO�OHJDO�
REOLJDWLRQV�DQG�HQKDQFH�WKH�VDIHW\�DQG�KXPDQ�ULJKWV�RI�DOO�9LFWRULDQV���

)XUWKHU��WKH�&RPPLWWHH�KDV�RXWOLQHG�WKDW�DOO�SDUWLFLSDWLQJ�FRXQWULHV�KDYH� 
“an obligation to adopt appropriate measures to give legal effect to the 
Views of the Committee as to the interpretation and application of the 
Covenant in particular cases”�EURXJKW�EHIRUH�LW�6

9LFWRULD¶V�LQDGHTXDWH�UHVSRQVH�WR�FRPSODLQWV�RI�PLVFRQGXFW�E\�SROLFH�KDV�
EHHQ�D�UHFXUULQJ�LVVXH�LQ�9LFWRULD�IRU�GHFDGHV�DQG�LV�GDPDJLQJ�WR�QRW�RQO\�
FRPPXQLW\�WUXVW�LQ�SROLFH��EXW�DOVR�SXEOLF�FRQ¿GHQFH�LQ�VRFLHWDO�LQVWLWXWLRQV��

7KH�RSHQ�DQG�WUDQVSDUHQW�UHYLHZ�RI�OHJLVODWLRQ�UHTXHVWHG�ZRXOG�SURYLGH�
DQ�RSSRUWXQLW\�WR�HQDFW�LPSRUWDQW�V\VWHPLF�UHIRUPV�WKDW�UHÀHFW�ERWK�RXU�
LQWHUQDWLRQDO�REOLJDWLRQV��DQG�WKH�H[SHFWDWLRQV�RI�WKH�9LFWRULDQ�FRPPXQLW\��

)LQDOO\��ZH�UHPLQG�WKH�9LFWRULDQ�*RYHUQPHQW�WKDW�LW�LV�QRZ�REOLJHG�WR�SD\�
0V�+RUYDWK�WKH�FRPSHQVDWLRQ�DQG�OHJDO�FRVWV�VKH�ZDV�DZDUGHG�E\�WKH�
&RXQW\�&RXUW�DQG�WKH�&RXUW�RI�$SSHDO�DQG�WR�LQVWLWXWH�HIIHFWLYH�GLVFLSOLQDU\�
SURFHGXUHV�DJDLQVW�WKH�SROLFH�PHPEHUV�ZKR�YLRODWHG�KHU�KXPDQ�ULJKWV�

:H�QRWH�WKH�$XVWUDOLDQ�*RYHUQPHQW¶V�REOLJDWLRQ�WR�UHVSRQG�WR�WKH�81�
+XPDQ�5LJKWV�&RPPLWWHH�E\����6HSWHPEHU������DQG�ORRN�IRUZDUG�WR�
KHDULQJ�IURP�\RX�LQ�UHODWLRQ�WR�WKH�DERYH�

<RXUV�VLQFHUHO\�

encl:  UN Human Rights Committee Communication No. 1885/2009
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