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PO Box A147

Sydney South

NSW 1235

alhr@alhr.asn.au

www.alhr.asn.au

Senator the Hon. Christopher Evans 

Minister for Immigration and Citizenship

PO Box 1322 
West Perth WA 6872 

Dear Minister,
Australian Lawyers for Human Rights (ALHR) congratulates you on your appointment as Minister for Immigration and Citizenship.  We are encouraged by some of your early initiatives in steering migration and refugee policy back onto a more human rights oriented pathway.  We are also encouraged by the repeated comments by the Prime Minister that the new government is committed to complying with both the letter and spirit of the Refugee Convention.  In particular, we welcome the closure of Nauru and Manus Island as well as the proposal to revisit some of the harsher elements of the onshore refugee programme such as the denial of work and other rights to many holders of Bridging Visa E and Return Pending Visas. There is no doubt that these steps represent an important start to a demanding reform agenda.
This letter outlines a number of areas which ALHR considers to be priorities for reform.  We do so mindful not only that this is an extremely challenging portfolio, but also that the vulnerability of refugees, asylum seekers and other migrants warrants an urgent and comprehensive response.  We have been particularly concerned that the vulnerability of the population falling under this portfolio has, for too long, made them easy targets for populist responses not only in the media, but also in law- and policy-making.  In essence, our call is for a revival of the ordinary meaning of integrity, such that we can rightly claim to have a migration and refugee programme that has integrity rather than falling into the trap of populist claims to the so-called preservation of the ‘integrity’ of our borders or populist and highly racialised knee-jerk policy decisions about the composition of our resettlement programme.  As Minister in this important portfolio, we therefore trust that your public statements and policy decisions, not least about boat arrivals, will reflect careful consideration of the letter and spirit of Australia’s obligations under international law.  This approach would be consistent with the ALP election platform.  
Attached to this letter is a short briefing of priority concerns to ALHR.  ALHR submissions and media releases in your portfolio can also be found on our website: www.alhr.asn.au .  In summary, our recommendations for reform are that:

1. All policies and practices with regard to boat arrivals be reviewed to ensure consistency with the spirit and purpose of the Refugee Convention and other applicable international legal obligations, in particular human rights obligations.  This would include

· Interception and interdiction;
· Pre-screening procedures;

· Access to legal counsel and advice of the right to legal counsel;
2. The proposed closure of offshore processing centres on Nauru and Manus Island should take place without delay.  In particular this would mean

· The rights of the detainees must remain paramount;

· Protection obligations arising from principles of derivative status and complementary forms of protection should be applied immediately;
3. The proposal to retain the Christmas Island detention centre and the legislative mechanism whereby Australian territory is excised for the purposes of deterring boat arrivals and denying individuals on board them any rights be reviewed as a matter of utmost priority;
4. The legislative framework for mandatory detention should be reviewed.  In particular, this should factor in 

· a mechanism for effective and independent review of continuing detention;

· amendment of the ‘reasonable suspicion’ test;

· a statutorily prescribed function and independence for the Immigration Detention Advisory Group (IDAG) or equivalent.

5. Comprehensive reform of  the Migration Act and Migration Regulations for clarity and fairness, including

· abolition of the Temporary Protection Visa scheme;

· abolition of the 45 day rule;

· the systematic denial of work rights, as well as social and medical assistance to many visa holders;

· review of the character test in s.501 Migration Act, and the Ministerial determination in Public Interest Criterion 4001;

6. Reform of discretionary powers of the Minister to include a delegated power to grant humanitarian stay consistent with a unified system of complementary protection that incorporates due process requirements and adequate safeguards.

7. Implementation of a departmental reform agenda that systematically addresses the recommendations in the Palmer and Comrie reports, including through

· Effective change management processes;

· Integrated training in human rights and other international legal obligations;

· Reinvigorated NGO sector consultations;
8. Systemic problems with the refugee status determination procedure be addressed including through:

· Initiation of a rigorous consultation process with the community sector and legal profession regarding the proposed Refugee Determination Tribunal;

· Maintaining effective access to judicial review procedures;

· Restoring migration and refugee decisions to the list of decisions reviewable under the Administrative Decisions (Judicial Review) Act.
We would welcome the opportunity to discuss these recommendations and concerns with you and your advisers and to elaborate further on the detail.   
Yours sincerely,

Eve Lester

National Committee

Australian Lawyers for Human Rights

