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Dear Colleague,
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Measures) Bill 2012

1.. Introduction

1.1. Australian Lawyers for Human Rights (ALHR) thanks the Senate Standing
Committee on Legal and Constitutional Affairs for the opportunity to comment on
the Inquiry into the Migration Amendment (Unauthorised Maritime Arrivals and
Other Measures) Bill 2012.

1.2. ALHR was established in 1993. ALHR is a network of Australian law students and
lawyers active in practising and promoting awareness of international human
rights. ALHR has a national membership of almost 2500 people, with active
National, State and Territory committees. Through training, information,
submissions and networking, ALHR promotes the practice of human rights law in
Australia. ALHR has extensive experience and expertise in the principles and
practice of international law, and human rights law in Australia.

1.3. Since the amendments to the Migration Act 1958 (Cth) made by the Regional
Processing Act 2012 (Cth), ‘offshore entry persons’, those persons who enter



1.4.

L.5.

1.6.

1.7.

1.8.

1.9.

1.10.

Australia at an ‘excised offshore place’ (a place excised from Australia’s migration
zone) without a visa are subject to mandatory detention and removal to a regional
processing country as soon as reasonably practicable.'

The Migration Amendment (Unauthorised Maritime Arrivals and Other Measures)
Bill 2012 (the Bill) in effect seeks to extend this regime to any person who arrives
without a visa in an excised offshore place or the Australian Mainland by boat.
This new class of person will be known as an “unauthorised maritime arrival”?

Currently an offshore entry person cannot make an application for a visa without
the Minister’s permission and only if he or she thinks it is in the public interest.’
This includes an application for a protection visa.

The effect of the Bill, therefore, is to excise all of Australia from Australia’s
migration zone and to detain and remove anyone arriving by boat without a visa to
a regional processing country whether or not Australia owes the person protection
obligations under the Convention Relating to the Status of Refugees 1951 and its
1967 Protocol (the Refugee Convention).

In his second reading speech, the Minister has indicated that the Bill’s intention is
to “reduce any incentive for people to take even greater risks with their lives by
seeking to reach the Australian mainland to avoid being subject to regional
processing arrangements.”

This is said to implement the so-called 'no advantage' principle to ensure that no
benefit is gained through circumventing regular migration pathways and thereby to
remove the attractiveness of attempting an expensive and dangerous irregular boat
journey to Australia. This recommendation of the Expert Panel report is in
recognition of the fact that, since 2001, 964 passengers have died (or gone missing,
presumed dead) on irregular maritime ventures directing at reaching some part of
Australia (page 75 of report).

However, it does not affect those asylum seekers who have arrived in Australia by
air. From 1 July 1998 to 27 July 2012, there were 79,498 applications for a
protection visa by persons who arrived in Australia by. This compares with some
33,412 boat arrivals over the same period, most of whom applied for protection
(1.15 of Expert report).

It must, however, be remembered that, currently, close to 90 per cent of all
irregular maritime arrivals (IMAs) coming to Australia are successful in being
granted a protection visa at either the primary or review stage. For certain cohorts,
the success rate has exceeded 95 per cent for particular reporting periods (at 1.24 of
the Expert report). It is therefore not true, as may be the popular perception, that a
majority or even a significant proportion of these IMAs were only travelling to
Australia for economic reasons.

. Fundamental to the expert panel’s view (stated at 1.28) is that “many of the regular

pathways for international protection arrangements in Australia’s region are failing
to provide confidence and hope among claimants for protection that their cases will
be processed within a reasonable time frame and that they will be provided with a
durable outcome. For too many, these factors are shifting the balance of risk and



1.12.

1.13.

incentive away from regular migration and protection pathways towards irregular
migration and dangerous boat voyages.” This view may overstate the relevance of
Australia’s refugee processing arrangements to people facing persecution in their
country of origin.

By subjecting all “unauthorized maritime arrivals” to regional processing
arrangements, the legislation separates decisions on refugee status from decisions
relating to the granting of protection visas for all unauthorized maritime arrivals.
This may mean that refugees may, ultimately, never be resettled in Australia or any
other country. Such refugees may languish in offshore processing centres
indefinitely. That this is unjust can be seen from historical experience set out above
that over 90% of IMAs have warranted and been granted protection visas.

ALHR does not believe that the current system already in place complies with
Australia’s obligations under the Refugee Convention and international law. The
Bill will worsen this non-compliance. ALHR recommends that the Bill should not
be passed for the following reasons:

1.13.1. The Bill attempts to transfer responsibility for refugees seeking asylum in

Australia by boat to regional processing countries. As a matter of law,
Australia cannot avoid its obligations in this way.

1.13.2. The Bill attempts to remove the right of refugees who come by boat to claim

asylum in Australia and avoid Australia’s obligation to determine the status of
refugees who seek asylum by boat here. This is a violation of the refugees’
human rights and a breach of Australia’s obligations under the Refugee
Convention.

1.13.3. The Bill attempts to avoid affording refuges the protections and rights required

by the Refugee Convention. It fails to carry out Australia’s treaty obligations
in good faith and is contrary to international law.

1.13.4. The Bill does not guarantee provision of effective protection by regional

processing countries including protections against refoulement.

1.13.5. The Bill breaches Australia’s obligations under the Refugee Convention and

International Covenant on Civil and Political Rights (ICCPR) by penalising
refugees who seek asylum in Australia by boat including by subjecting them to
indefinite, arbitrary detention.

1.13.6. The Bill provides for systemic discrimination on the basis of the mode of

arrival to Australia and violates the right of non-discrimination under Article 2
of the ICCPR.

1.13.7. The Bill is an attempt by Australia to avoid the intrinsic obligation under the

Refugee Convention of conducting refugee status determinations.

1.13.8. The Bill will allow refugees who come to Australia by boat to be treated in

ways that are not compatible with Australia’s obligations under human rights
law.



2.. State responsibility

2.1. It is a fundament of international law that every internationally wrongful act of a
State entails the international responsibility of that State.* An internationally
wrongful act of a State is conduct consisting of an action or omission which is:

(a) attributable to the State under international law; and
b) constitutes a breach of an international obligation of the State.’

2.2. A State may not plead a provision of its domestic law as justification for an
internationally wrongful act® A State remains responsible for internationally
wrongful acts committed on its behalf or by its agent.

2.3. It follows that Australia is unable to delegate its responsibilities towards refugees
to third states. Australia remains liable for the treatment of individuals seeking
protection from it, whether or not that treatment occurs at the hands of third states
offshore. Australia may not avoid its international responsibility by contracting to
third states the processing of refugees.

Recommendation 1

The Bill attempts to transfer responsibility for refugees seeking asylum in Australia by
boat to regional processing countries. As a matter of law, Australia cannot avoid its
obligations in this way. For this reason the Bill should not be passed.

3.. Asylum

3.1. Under international law, individuals have a right to seek and enjoy asylum from
persecution. The right of an individual to seek and enjoy asylum from persecution
is expressed without reservation in Article 14 of the Universal Declaration of
Human Rights. Article 14 clearly states a rule of customary international law,
binding upon all States.” The existence of a customary right to seek asylum is
further confirmed in Article 18 of the EU Charter of Fundamental Rights.

3.2. The Refugee Convention further develops the protections to be afforded to persons
seeking asylum. It is notable that Australia was one of the 26 States Parties
responsible for the drafting of the Refugee Convention and, as such, may be said to
have a special responsibility to ensure its legitimate effectiveness.

3.3. By placing refugees in the same group as anyone else who comes to Australia by
boat without a visa and instituting mandatory detention and transfer to a regional
processing country, and by placing their ability to claim their right of asylum at the
discretion of the Minister, the Bill attempts to divest Australia of its obligation to
determine the status of refugees who arrive in its territory and claim protection. It
attempts to treat claims for asylum as just another stream of migration.

Recommendation 2
The Bill attempts to remove the right of refugees who come by boat to claim asylum in

Australia and avoid Australia’s obligation to determine the status of refugees who seek
asylum by boat here. This is a violation of the refugees’ human rights and a breach of



Australia’s obligations under the Refugee Convention. For this reason the Bill should
not be passed.

4.. Good faith

4.1. Australia, like all states, must carry out its international obligations in good faith.®
This obligation extends to both treaty and customary obligations. Because
international law essentially depends for its efficacy upon reciprocity, the
obligation of good faith is recognised as the bed rock of international law. The
obligation of good faith will be breached if Australia seeks to avoid its
international treaty obligations, or does indirectly what a treaty does not permit it
to do directly.” The obligation incorporates the duty to interpret a treaty in a way
that ensures its effectiveness.'’

42. Australia cannot choose which of its treaty obligations to fulfil, nor can it choose
which to fulfil in good faith. It is bound to give full effect to all of the provisions
of the Refugee Convention, and may not seek to avoid, nor to water down, its
fulfilment of those provisions by reference to its domestic law.

43. The Refugee Convention’s title indicates that it is a treaty relating to the status of
refugees. Article 1A defines who a refugee is for the purposes of the Convention.
The remaining Articles mostly provide for the treatment to be accorded by States
Parties to refugees and the rights of refugees. The preamble to the Convention
notes that the United Nations has endeavoured to assure refugees the widest
possible exercise of the fundamental rights and freedoms recognised in the United
Nations Charter and the Universal Declaration of Human Rights. Importantly,
Article 33 prohibits the return of a refugee to the frontiers of a territory where his
life or freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion (‘refoulement’).

4.4. The object and purpose of the Convention would therefore seem to be to provide
for the protection of refugees and to ensure that they enjoy fundamental human
rights without discrimination. An importance is placed on refugees having a special
status allowing them access to special protection and a prohibition on returning
them to a place of persecution. The criteria that need to be met to gain this special
status are expressly provided for in Article 1A. A State cannot effectively fulfil its
obligations in good faith under the Convention without actively engaging in
identifying those who come within the definition of ‘refugee’.

4.5. By failing to determine a refugee’s status, the Bill allows Australia to avoid
providing the protections and rights required by the Refugee Convention. The Bill
thwarts rather than ensures the effectiveness of the Refugee Convention and means
that Australia will not be carrying out its obligations in good faith, which is
contrary to international law.

Recommendation 3

The Bill attempts to avoid Australia’s obligation to determine the status of refugees who
seek asylum by boat here and avoid affording them the protections and rights required
by the Refugee Convention. It fails to carry out Australia’s treaty obligations in good
faith, contrary to international law. For this reason the Bill should not be passed.



5.. Effective protection

5.1

5.2.

5.3.

5.4.

5.5.

The transfer of refugees to a third country is permissible under international
refugee law but this will only be the case where appropriate ‘effective protection’
safeguards are met.!! Effective protection includes the following safeguards:'

e respect for fundamental human rights including no real risk that the person
would be subjected to torture or to cruel, inhuman or degrading treatment or
punishment;

o the refugee does not fear persecution in the host state;
the person is not at risk of being sent to another State in which effective
protection would not be forthcoming;

o the person has access to means of subsistence sufficient to maintain an
adequate standard of living;

e the State must comply with international refugee and human rights law in
practice (not just in theory);

o the State must grant access to fair and efficient determination procedures
which include protection grounds that would be recognized in the State in
which asylum was originally sought;

e the State must take into account any special vulnerabilities of the individual;

e the prospect of a genuinely accessible and durable solution;

e the State must not expose the person to arbitrary expulsion and deprivation of

liberty.

The Minister has designated Nauru and Papua New Guinea (PNG) as ‘regional
processing countries’ under s198AB of the Migration Act 1958. Under sub-section
(2), the only condition for the exercise of this power is that the Minister thinks that
it is in the national interest to do so. None of the considerations referred to above
are explicitly required to be taken into account. Indeed, s198AA(d) specifically
provides that the designation of a country as a regional processing country need not
be determined by reference to the international obligations or domestic law of that
country.

Nauru is now a party to the Refugee Convention. PNG is also a party but has
imposed reservations that reject Convention rights relating to employment,
housing, education, freedom of movement, penalties, expulsion and naturalization.
PNG is party to the International Covenant on Economic, Social and Cultural
Rights13 but Nauru is not. PNG is a party to the ICCPR but not the Convention
against Torture. Nauru has signed but not ratified the ICCPR (and is therefore not
legally bound) but is a party to the Convention against Torture.

The Obligation to ensure non-refoulement is a principle of customary international
law that is safeguarded in Article 33 of the Refugee Convention. It has been
described as the cornerstone of refugee law.'* States also have this obligation
under the Convention against Torture and the ICCPR.® As noted above, a
guarantee of non-refoulement is necessary for effective protection.

ALHR believes that inadequate steps have been taken to prevent refoulement. It is
not possible to determine whether a person may be a refugee at risk of refoulement
until the refugee status of a person claiming asylum has been assessed. As such,



5.6.

5.7.

5.8.

5.9.

5.10.

any person presenting themselves and claiming asylum must be given the benefit
of the protection against refoulement unless and until found not to be in need of
international protection. The non-refoulement obligation may be considered
breached if a person is blocked from entering the putative country of asylum
without being given an adequate opportunity to present his or her case.'® The
current Bill effectively does just that —a person arriving by boat in Australia has no
real opportunity to make a claim for asylum and will be removed to a regional
processing country as soon as reasonably practicable.”

Further, the protection from non-refoulement and compliance with human rights
law in practice offered by PNG and Nauru is questionable. Both nations have only
recently become parties to the human rights treaties mentioned above (between
2008 and 2012). Nauru only ratified the Refugee Convention and Protocol in
2011. Tt only passed legislation on the assessment of refugee status in October
2012.'® Human rights abuses in PNG have been well-documented, including the
use of torture by police and its laws do not provide for the granting of asylum or
refugee status."

The UNHCR assumes primary responsibility for processing refugees in the region
in the absence of appropriate national systems. It is hampered by a lack of
resources, security considerations and the limited parameters in which UNHCR can
operate in some countries.

While UNHCR has developed refugee status determination (RSD) procedural
standards, it has not had the resources to comply with this across the board. ALHR
has within its membership individuals who are familiar with RSD procedures in a
number of countries, including Africa (including North Africa) and Asia. From
their experience, it is clear that UNHCR determination procedures are often
inconsistent from country to country, office to office. The UNHCR is often unable
to maintain the high standards of procedural faimess which Australia can and
should provide. This is therefore an inferior and inadequate model as distinct from
the well-established, fairer and more efficient model used onshore.

There is better access to legal representation when a refugee is processed in
Australia, including a clearly defined process for the provision of interpreters,
migration agents, solicitors and barristers. Historically, legal assistance to offshore
detainees in declared countries is not only unavailable — it has been actively
blocked. Between August 2001 and March 2003, ALHR tried unsuccessfully to get
a team of lawyers to Nauru to provide legal assistance to refugees detained there.
The aim of the project was to extend to the refugees in Nauru the right to legal
advice such as they would have had if their claims had been processed in Australia.
Many lawyers volunteered to travel, and many organisations committed their
support to the project. However, visa applications were refused by Nauru twice
even with support from UNHCR. No reasons were given.

Amnesty has described the conditions on Nauru for refugees transferred from
Australia as a “toxic mix of uncertainty, unlawful detention and inhumane
conditions”.?® Manus Island is a remote location and, while the World Health
Organisation has declared PNG the highest-risk country in the western Pacific
region for malaria, Manus Island has the highest rate of probable and confirmed
malaria cases in PNG.



5.11.

5.12.

5.13.

The remoteness and distance of regional processing countries makes the
immigration detention operations there less visible and transparent to the
Australian public and less accessible for external scrutiny bodies. This is
particularly problematic where the policy will inevitably involve detention of
unaccompanied children. It is difficult to make an assessment of the standards of
detention due to the extremely limited access permitted to the media, NGOs and
lawyers.

Further, there is no prospect of a genuinely accessible and durable solution. Even
if refugees sent to these countries had their status determined, the Australian
Government’s policy is clear that there is no guarantee they will ever be resettled
in Australia.??> Indeed, it is not at all clear when or where they will ever be
resettled. This could result in “refugee warehousing” with the refugees kept ‘in
protracted situations of restricted mobility, enforced idleness, and dependency—
their lives on indefinite hold—in violation of their basic rights under the 1951 UN
Refugee Convention.”?

ALHR submits that Australia could not be satisfied that the requirements for
effective protection are met by either Nauru or PNG. Any failure on behalf of
PNG or Nauru to provide effective protection including non-refoulement will
ultimately be Australia’s responsibility and a breach of Australia’s international
law obligations.

Recommendation 4

As effective protection cannot be guaranteed in PNG or Nauru including protections
against refoulement, and the Migration Act does not provide that ‘regional processing
countries’ must provide effective protection, the Bill should not be passed.

6.. Penalties

6.1.

6.2.

6.3.

Article 31(1) of the Refugee Convention provides that States must not impose
penalties on refugees for illegal entry or presence, provided that they have come
directly from a territory where their life or freedom was threatened, present
themselves without delay to the authorities, and show good cause for their illegal
entry or presence. Having a well-founded fear of persecution would constitute
‘good cause’.**

The term ‘penalties’ is not defined in article 31. However, it is sa1d to include
prosecution, fine and imprisonment but not administrative detention.”> The period
during which the refugee’s movement may be restricted is limited in Article 31(2)
to what is ‘necessary’. The restrictions are only to be applied until status in the
country of refuge is regularised or admission is obtained to another country.
Contracting States are to allow refugees a reasonable period and all necessary
facilities to obtain admission to another country.*®

The Human Rights Committee has reasoned that the term penalty in article 15(1)
of the ICCPR must be interpreted in light of that prov1s1on s object and purpose. .
Similarly, ALHR submits that the term ‘penalties’ in article 31 should receive an
interpretation in accordance with the article’s object and purpose, namely, that
refugees should not be punished for illegal entry or presence.



6.4.

ALHR submits that the overwhelming purpose of the Bill is to discourage refugees
from seeking asylum in Australia by boat by treating them less favourably than
those who seek asylum by other means. ALHR submits that this in itself is a
penalty.?® In addition, refugees caught by the provisions of the Bill will be
transferred to countries which will not provide effective protection; into ‘inhumane
conditions’;?’ and will be detained for an indeterminate period under the ‘no
advantage’ principle. This Bill therefore violates Australia’s obligations under
Article 9 of the ICCPR by subjecting refugees to arbitrary detention, something for
which Australia has previously been criticised by the United Nations Human
Rights Committee.’> ALHR submits that this Bill therefore explicitly provides for
the imposition of penalties on refugees in violation of international law.

Recommendation 5

As the Bill breaches Australia’s obligations under the Refugee Convention and ICCPR
by penalising refugees who seek asylum in Australia by boat and by subjecting them to
indefinite, arbitrary detention, it should not be passed.

7.. Non-discrimination

.

72,

7.3.

7.4.

7.5.

Article 3 of the Refugee Convention prohibits States from discriminating between
refugees on the basis of race, religion or country of origin. The Bill may have the
practical effect of targeting only a particular group or groups of refugees contrary
to Article 3 if only refugees from particular regions are attempting to access
Australia by boat. As detailed in this submission, the Bill treats these refugees less
favourably than those seeking asylum by other means and, therefore, it may violate
Article 3.

More obviously, however, ALHR submits that the Bill provides for systemic
discrimination on the basis of the mode of arrival to Australia and violates the right
of non-discrimination under Article 2 of the ICCPR.

In general, differential treatment is allowed where the d1st1nct10n pursues a
legitimate objective, has a reasonable and objectwe Justlﬁcatlon and the
differential treatment is proportional to the objective. 32

One object of the Bill is to prevent refugees taking “even greater risks with their
lives™® by travelling by boat to the Australian mainland to avoid excised offshore
places and thus being transferred to regional processing countries. Another ob_]ect
of the Bill is to prevent boat arrivals from obtaining a percelved advantage that is
not available to refugees who apply for asylum offshore.**

Preventing refugees drowning at sea may be seen as a legitimate objective.
However, ALHR submits that the means by which the Bill seeks to achieve this is
not proportionate to the objective. ALHR submits that attempting to prevent the
drowning of refugees coming to Australia by boat is not a reasonable and objective
justification to subject the overwhelming majority who do not drown to indefinite,
arbitrary detention in inhumane conditions in countries that cannot guarantee
effective protection. This is clearly is not a proportionate response.



7.6.

7.7.

Refugees arriving in Australia by boat or by plane are in materially identical
circumstances — they are seeking asylum onshore under the Refugee Convention.
Australia has equal obligations to both. However, those who arrive by boat, if this
Bill is passed, will be sent to “regional processing countries” for an indefinite
period with no guarantee of effective protection and be subject to arbitrary
detention.

The ‘no advantage’ principle as explained by the Department of Immigration
means that a person’s claim will not be processed faster than if they had used
“regular options”.>> The only regular option listed is applying for an offshore visa.
The Bill therefore seeks to treat a person seeking asylum onshore as someone
secking asylum offshore purely on the basis that they arrived by boat and not by
plane. ALHR submits that this is clearly discriminatory and the only objective is to
stop refugees seeking asylum in Australia by boat. ALHR submits that this is not a
legitimate objective but an arbitrary one lacking a reasonable and objective
justification.

Recommendation 6

The Bill provides for systemic discrimination on the basis of the mode of arrival to
Australia and violates the right of non-discrimination under Article 2 of the ICCPR.
For this reason it should not be passed.

8.. Refugee status determination

8.1.

8.2.

8.3.

ALHR submits that the object and purpose of the Refugee Convention is to provide
for the protection of refugees and to ensure that they enjoy fundamental human
rights without discrimination. Importance is placed on refugees having a special
status allowing them access to special protection and a prohibition on returning
them to a place of persecution. The criteria that need to be met to gain this special
status are expressly provided for in Article 1A. A State cannot effectively fulfil its
obligations in good faith under the Convention without actively engaging in
identifying those who come within the definition of ‘refugee’.

The Bill amends the Migration Act to allow refugees who arrive in Australia by
boat to be transferred to a regional processing country. They have no right to apply
for a protection visa unless the Minister considers it in the public interest to do
$0.® The MoU with Nauru provides that Nauru will “make an assessment, or
perm1t an assessment to be made” of whether a person is a refugee within the
meaning of the Refugee Convention and its Protocol.>” Nauru has only, very
recently, on 10 October 2012, enacted legislation providing for a scheme to
determine refugee status.”® The Nauruan Govemment has indicated that it will be

six months before refugee determinations will begin.”

It is yet to be seen whether the Nauruan refugee determination procedures will
satisfy even the basic requirements of accepted practice. Y Even less is known
about how refugee status determinations will be undertaken in PNG. More
importantly, however, refugees who arrive in Australia by boat seek asylum in
Australia and engage Australia’s responsibilities under the Convention, including
the responsibility to determine the person’s refugee status. This Bill will allow
those persons to be removed from Australia to a regional processing country

10



without any legally binding control by Australia over the person’s refugee
determination. ALHR submits it is a blatant attempt by Australia to relieve itself
of an intrinsic obligation under the Refugee Convention.

Recommendation 7

The Bill is an attempt by Australia to avoid the intrinsic obligation under the Refugee
Convention of conducting refugee status determinations and for this reason it should
not be passed.

9.. Statement of compatibility

9.1.

9.2.

9.3.

9.4.

Although not forming a substantive part of the Bill, the Statement of Compatibility
with Human Rights prepared in accordance with Part 3 of the Human Rights
(Parliamentary Scrutiny) Act 2011 is worthy of comment. The Statement shows
not only a restrictive interpretation of human rights law but a failure to address a
number of issues on the basis that the Bill does not substantially alter the current
status quo except to now include those who arrive on the mainland by boat. ALHR
submits that it gives an incorrect impression of the Bill’s compatibility with human
rights law.

Articles 12 and 13 ICCPR

The Minister claims that the Bill is compliant with Articles 12 (freedom of
movement) and 13 (expulsion of aliens) of the ICCPR on the basis that the
protections of those articles extend only to persons “lawfully” in the State. The
Minister claims that, because unauthorised maritime arrivals, by virtue of the Bill,
will be “unlawful non-citizens”, the articles will not apply to them.

The Human Rights Committee has commented that the question whether an alien is
“lawfully” within the territory of a State is a matter governed by domestic law,
which may subject the entry of an alien to the territory of a State to restrictions,
provided they are in compliance with the State's international obligations.”! ALHR
submits that those obligations include those under Article 31 of the Refugee
Convention that penalties shall not be imposed on account of a refugee’s illegal
entry or presence. This is in addition to the person’s right to seek asylum under
Article 14(1) of the Universal Declaration of Human Rights.42

ALHR submits that a person seeking asylum in Australia should be subject to the
protections of Article 12 ICCPR. Article 12(3) authorises the State to restrict the
right to liberty and freedom of movement only to protect national security, public
order (ordre public), public health or morals and the rights and freedoms of others.
To be permissible, restrictions must be provided by law, must be necessary in a
democratic society for the protection of these purposes and must be consistent with
all other rights recognised in the ICCPR.*® The laws authorising the application of
restrictions should use precise criteria and may not confer unfettered discretion on
those charged with their execution. Restrictive measures must conform to the
principle of proportionality - they must be proportionate to the interest to be
protected. 4

11



L5l

9.6.

9.7.

9.8.

9.9.

9.10.

ALHR submits that the unfettered discretion of the Minister to expel refugees from
Australia to regional processing countries only because they have arrived by boat
imposes restrictions on a refugee’s right to liberty and freedom of movement for a
reason not allowed for in Article 12. Even if such action was considered to be for
the purposes of protecting national security, public order (ordre public), public
health or morals and the rights and freedoms of others, ALHR submits that sending
refugees to inhumane detention camps for an indefinite period is not proportionate
to these aims and, as submitted above, violates other rights recognised in the
ICCPR.

Given ALHR’s view on the lawful status of refugees, ALHR submits that the
protections of Article 13 ICCPR should also be accorded to refugees and they
should be allowed to submit reasons why they should not be expelled to the
minister. As the Bill does not allow for this, ALHR submits it is not compliant
with human rights law.

Article 9 ICCPR

The Minister’s Statement completely sidesteps the issues in relation to Article 9
ICCPR that ALHR has raised in these submissions. The Minister only refers to the
amendments made by the Bill which allow for discretionary detention of those
persons not claiming asylum but who have, nonetheless, entered Australian
territory unlawfully.

ALHR submits that, even if the only change the Bill makes is to add to the class of
person who can be removed to a regional processing country, it affects this new
class of person and gives the Minister a power he did not previously have. It
affects the human rights of a group of people who were not previously affected.
Furthermore, as submitted above, it will subject them to arbitrary detention in
violation of Article 9. ALHR submits that the Bill is not compatible with human
rights law.

Complementary protection

The Minister, in dealing with Australia’s non-refoulement obligations under
treaties other than the Refugee Convention, again refers to the fact that the Bill
does nothing more than add a new class of persons subject to removal to regional
processing countries. He refers to current protections against non-refoulement
existing in legislation, policies and procedures.

ALHR submits that the conditions in Nauru, the poor human rights record of PNG
and lack of effective protection available in both countries as outlined above would
not satisfy the Minister that Australia’s non-refoulement obligations would be
upheld by sending refugees to these countries. ALHR submits that, as this Bill
allows for a new cohort of people to be sent to these countries, the Minister’s
Statement should have squarely addressed these concerns in greater detail. In
ALHR’s submission, the Bill is not compatible with Australia’s human rights
obligations.

12



9.11.

9.12.

9.13.

9.14.

9.15.

Children and families

Of great concern is the Minister’s failure to address what ALHR submits is a
complete failure to comply with Australia’s requirements under Article 3 of the
Convention on the Rights of the Child (CRC), namely, that the best interests of the
child is the primary consideration.

The Minister again merely refers to current protections in existing legislation,
policies and procedures without addressing what they are or how they will protect
children now being sent to countries that cannot offer effective protection, provide
inhumane conditions and have highly questionable human rights records. ALHR
submits that transferring children to such places is not in their best interests and is
not compatible with Australia’s obligations under the CRC.

The Minister also refers to Articles 17 and 23 of the ICCPR preventing unlawful or
arbitrary interference with the family. This Bill extends a policy which ALHR
submits violates these rights to those refugees who arrive on the mainland by boat.
The Minister, however, does nothing more than refer to existing protections
without more.

People who come by boat will no longer be able to propose their families through
the Humanitarian Program.*> One purpose of the scheme now in force under the
Migration Act and sought to be extended by this Bill is to prevent the reunion of
families of those refugees who arrive by boat in order to discourage refugees from
coming to Australia by boat. As ALHR has submitted above, this not only is a
violation of obligations under the Refugee Convention but a violation of the right
against discrimination under the ICCPR.

The Human Rights Committee has commented that even interference provided for
by law should be in accordance with the provisions, aims and objectives of the
ICCPR and should be, in any event, reasonable in the particular circumstances.
Otherwise, it will be considered arbitrary.*® ALHR submits that to prevent a
person reuniting with their family for some indefinite period is a substantial penalty
and interference with their family life. ALHR submits that it is unreasonable to do
so merely to stop a minority of refugees drowning or merely because someone has
exercised their right to claim asylum by travelling by boat instead of by plane. The
discriminatory nature with which this policy is to be applied is not in accordance
with the provisions, aims and objectives of the ICCPR. ALHR submits that this
Bill will allow an interference with family life to be imposed on refugees who
come to Australia by boat which is arbitrary and is not compatible with Australia’s
human rights obligations.

Recommendation 8

The Bill will allow refugees who come to Australia by boat to be treated in ways that are
not compatible with Australia’s obligations under human rights law and for this reason
it should not be passed.
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Yours faithfully,

Stephen Keim SC
President, Australian Lawyers for Human Rights

Contributors: Nathan Kennedy, Christopher Ward, Soruban Sivaloganathan
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