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MEDIA RELEASE: 19 September 2011
Migration amendments put Australia on collision course with Convention obligations
Stephen Keim SC, President of Australian Lawyers for Human Rights (ALHR), today called on the Australian Government to abandon its proposed amendments to the Migration Act.  “These proposed amendments put Australia on an unprecedented collision course with its Convention obligations,” he said.  “While there are a number of elements of Australia’s refugee policy in recent years that ALHR believes have put Australia in direct and serious breach of its obligations to protect refugees, these amendments represent the first time Australia has been explicit in seeking to flout its obligations to protect refugees through the passing of new legislation.” 
“The High Court decision interpreted legislation passed by the Parliament in the wake of the Howard government’s decision to send asylum seekers to Nauru. That legislation set some minimal safeguards to seek to ensure that any decision to send asylum seekers offshore to be processed would pay some attention to Australia’s freely undertaken obligations under the Refugee Convention of 1951 to ensure that overseas processing would still be consistent with providing protection to the asylum seekers whose claims were being processed and thereafter. The High Court found that the Malaysian solution failed, even, to meet these minimum standards.”
“The government’s proposed amendments seek to delete those standards from the Migration Act. All that the minister has to do to is say that he thinks sending people overseas is in the public interest. That determination of the public interest may be based on his view of short term electoral gain or anything else. It certainly need pay no attention to the need for asylum seekers to receive protection.” 

For all the oppressive and repressive actions against asylum seekers over the last nineteen years, including a willingness to detain them, forever, if thought desirable, the Parliament and governments still maintained a legislative position that what was being done was in accord with the obligations at international law to provide broad protection to asylum seekers. That position has now been abandoned by the government.    
The amendments are designed to circumvent a recent decision of the High Court which stopped the Immigration Minister from sending asylum seekers, whom Australia is legally obliged to protect, to Malaysia for processing of their claims.  “Rather than pausing to reflect on the reasons for decisions of the courts in the migration area, it has become a disturbing and habit-forming reflex of Government in recent years to respond to an adverse decision with a legislative counter-offensive,” said Keim.  “It is a reflex that leads to bad law and bad policy and is born of short-sightedness and a view to nothing more than short-term political gain.”
Mindful of the cynical political hypocrisy driving the position of the leader of the Opposition on the amendments, Keim urged the Prime Minister and Immigration Minister to take a step back.  “It may be a bitter political pill to swallow, but the Prime Minister and Immigration Minister should take the opportunity with which the Opposition intransigence is providing them. The government should take stock, review and reconsider the price that has already been paid for the extra-territorial processing policies that have characterised migration policy over the last ten years in Australia.  It is our strong view that it is time for a decisive, comprehensive and well resourced return to onshore processing.”
Keim added: “It is cheap and cynical politics of the highest order to justify these harsh measures against some of the world’s most vulnerable people by claiming that these measures are all and only about ‘breaking the people smugglers’ business model’. It is important to realise that the demand for people smugglers arises because of highly restrictive visa requirements that deny people access to protection.  People smugglers who exploit the vulnerability of asylum seekers are a legitimate target for law enforcement recognised by international law on the subject. The investigation and prosecution of those who organise people smuggling syndicates require a complex mix of international cooperation by law enforcement officials. These law enforcement challenges, however, provide no basis on which to criminalise and punish those who, for good reason, seek assistance to travel to Australia.  Above all, it is no basis to deny those who seek asylum access to the protection they are lawfully entitled to seek.”
Background:
ALHR is supportive of regional protection initiatives. Regional cooperation is vital to addressing refugee protection in a sustainable way, both globally and in the region.  However, ALHR considers that any regional approach to refugee protection should not be punitive.  It should be protective.  
ALHR has made a submission to the Senate Legal and Constitutional References Committee Inquiry into the agreement between Australia and Malaysia on the transfer of asylum seekers to Malaysia.
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