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INTRODUCTION

This document comprises the written submissions of Australian Lawyers for Human Rights (ALHR) in response to the Human Rights Charter Legislative Project Directions Paper issued in 2010 by the Tasmanian Department of Justice (the DOJ).  

ALHR is grateful for the opportunity to be engaged in discussions relating to a proposed legislative Charter of human rights for Tasmania. 

ABOUT ALHR

1. ALHR is a voluntary human rights organisation established in 1993.  It comprises a network of Australian lawyers active in the practice and promotion of international human rights law standards in Australia.  

2. ALHR has over 1,700 members and has active National, State and Territory committees. 

3. ALHR is a member of the Australian Forum of Human Rights Organisations and bi-annually attends the Commonwealth Attorney General’s Non-Governmental Organisations (NGOs) Forum of Human Rights and Department of Foreign Affairs and Trade Human Rights NGO Consultations.  ALHR also attends the annual United Nations (UN) High Commissioner for Refugees NGO dialogue.

4. ALHR regularly informally briefs and discusses human rights issues with Australian Parliamentary Service Staff, policy advisors, the media and the general public.

5. ALHR is available for further comment and discussion in relation to the Tasmanian Charter of rights consultation as required.

ALHR’S POSITION

6. ALHR supports the development and adoption of a legislative Charter of human rights for Tasmania.  It applauds the Tasmanian Government on its progress towards its development.

SUMMARY OF RECOMMENDATIONS

7. In summary, ALHR recommends as follows:

Rights and Freedoms


Recommendation 1: That Tasmania enact a legislative Charter of human rights 
which includes, in addition to the rights set out by the DOJ, certain rights akin to 
those articulated in the Universal Declaration of Human Rights, International 
Covenant on Economic, Social and Cultural Rights, UN Declaration on the Rights 
of Indigenous Peoples, International Labour Organisation Convention Concerning 
Indigenous and Tribal Peoples (No. 169), American Convention on Human Rights, 
African Charter on Human and People's Rights, Commonwealth of Independent 
States Convention on Human Rights and Fundamental Freedoms, Arab Charter on 
Human Rights, European Social Charter, the International Labour Organisation’s 
Declaration on Fundamental Principles and Rights at Work, the Rio Declaration on 
Environment and Development, and the UN Convention Against Corruption.

Responsibilities

Recommendation 2: That the Charter both (a) include a preamble which sets out the community values which underpin it, and (b) specifies in detail the responsibilities associated with each right and freedom.  The Charter should strike a balance by recognising that human rights are fluid by nature and that the content of    internationally recognised rights may change over time.

Reasonable Limits

Recommendation 3: That the rights protected by the Charter be subject only to 
such reasonable limits as can be demonstrably justified in a free and democratic 
society based on human dignity, equality and freedom, and taking into account all 
relevant factors including -

· the nature of the right;
· the importance of the purpose of the limitation;
· the nature and extent of the limitation;
· the relation between the limitation and its purpose; and 
· any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.

Scrutiny of Acts, Subordinate Legislation and By-Laws
Recommendation 4: That Tasmanian Parliament agree only to pass overriding legislation where it disagrees with a declaration of incompatibility by the Supreme Court where this can be demonstrably justified by the circumstances having regard to the need to maintain a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors.


Recommendation 5: That, unless and until Parliament changes legislation to make 
it valid, the Tasmanian Supreme Court declare subordinate legislation (eg, 
regulations) and Council by-laws which are incompatible with the Charter invalid.


Recommendation 6: That the Charter include a mechanism for review and change 
initially after four years of implementation.

Role of the Courts

Recommendation 7: That the Charter include an objects clause to assist the 
courts in construing the proposed Charter and an interpretive provision similar to 
section 32(2) of the Victorian Charter, which expressly permits the courts and other 
branches of government to look to international law and to the judgments of foreign 
and international courts and tribunals when interpreting a statutory provision.


Recommendation 8: That the human rights treaties to which Australia is a 
signatory should be expressly referred to either in a list or as in individual Annexure 
to the Charter.

Recommendation 9: That the Supreme Court be empowered to award damages (limited to a moderate sum of, say,$10,000) for breaches of the Charter where, having regard to proven actions involving breaches of human right by the government, the circumstances warrant compensation being paid.

Enforcement of Rights


Recommendation 10: That the Charter enable individuals to raise Charter rights 
as part of another action in a court or tribunal, or in the judicial review of 
administrative decisions.


Recommendation 11: That the proposed Tasmanian Human Rights Commission 
(HRC)
be comprised of specialist divisions, one of which is empowered to hear 
freestanding human rights grievances and to subsequently bring those matters 
before the Tasmanian Supreme Court; another which specifically deals with human 
rights actions caused by incompatible provisions in legislation, and so forth.


Recommendation 12: That the Charter allow for the proposed HRC to inquire into 
services and programs and to make recommendations for greater compliance with 
rights in the Charter.

Community Engagement
Recommendation 13: That the Tasmanian community be fully engaged in relation to their rights and obligations under the Charter.  This includes by providing adequate means for providing feedback and by providing adequate opportunities for human rights training.

Human Rights Commission


Recommendation 14: That, subject to adequate support, resources and funding 
being committed to both arms, a single independent commission be established 
which combines the roles of the Anti-Discrimination Commissioner and the HRC.

Who Must Comply with Charter Obligations


Recommendation 15: That all parts of government be required to comply with the 
Charter.  This includes State and Council-owned companies, and non-government 
service providers who provide services funded or controlled by the government.

Recommendation 16: That government department, public authorities and those 
dependent on their funding be subject to audit of their programs and policies so as 
to ensure that they comply with the Charter.  


Recommendation 17: That all public authorities (including courts and tribunals but 
excluding parliament) be required to act in a manner that is consistent with the 
obligations under the Charter.


Recommendation 18: That penalties apply for flagrant or reckless failures to 
comply with the Charter.
Rights in Detail


Recommendation 19: That the proposed definition of discrimination be expanded 
to include ‘sex’, ‘appearance’, ‘gender identity’, ‘genetic features’, ‘education’, 
‘national or social origin’, and ‘property’.

Recommendation 20: That the proposed explanation of right to life be expanded to state that Tasmania must take all reasonable steps to ensure the right to life is protected in that state; that Tasmania should take steps to ensure any deprivation of life is fully investigated in an open and transparent manner; and that Tasmania has a positive obligation to provide appropriate health care to facilitate the right to life.


Recommendation 21: That the proposed explanation regarding rights of families 
and children be expanded to include the right to marry and found a family.


Recommendation 22: That explicit reference be made to the right to education, 
including human rights education.

Additional Rights

Recommendation 23: That the Charter include reference to the right to an 
adequate standard of living, and to environmental sustainability. 


Recommendation 24: That the Charter include reference to the right to 
environmental sustainability, to the rights of elders past, to forests, and to the need 
to engage communities and obtain the their free, prior and informed consent prior to 
commencing any developments regarding matters regarding the environment.


Recommendation 25: That the Charter acknowledge the existence and 
contribution of Australia’s indigenous people in the preamble, and encourage 
acknowledgement by government of these people whenever occasion permits.


Recommendation 26: That the Charter fully enunciate the rights of persons with 
disability.

SUBMISSIONS 

8. In response to the DOJ’s questions, ALHR submits as follows:

Rights and Freedoms

(a) All rights recommended by the Tasmanian Law Reform Institute (the Institute) and listed in Table 4 of the consultation paper are appropriate to Tasmania.  In fact, ALHR considers them appropriate not only to Tasmania but also in the Commonwealth sphere and to all Australian States and Territories.  Tasmania should not be discouraged by the fact that the additional rights referred to (including those listed as “not specifically included” by the Institute) have not been included in the human rights legislation of other Australian States of Territories.  Rather, it should be applauded for engaging the community in a dialogue regarding the possible inclusion and articulation of such rights in statute.  This move goes a long way towards addressing issues of social injustice and symbolic reform.

(b) ALHR would like to see the following additional human rights (taken from international human rights treaties) in the Tasmanian Charter:

(i)  the right to work, to free choice of employment, to just and favourable conditions of work and to protection against unemployment - i.e., this is an extension of the first additional right proposed by the Institute in Table 4
;

(ii)  the right to equal pay for equal work
;

(iii)  the right to just and favourable remuneration ensuring for persons and their families an existence worthy of human dignity and supplemented, if necessary, by other means of social protection
;

(iv)  the rights to protection of the family and a family life, including the right to marry
;

(v)  the right to freely participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits
;

(vi)  the right of ethnic, religious or linguistic minorities to enjoy their own culture, profess and practice their own religion, and use their own language
;

(vii)  the right of aliens to due process when facing expulsion
;

(viii)  the right of asylum seekers to seek asylum from persecution
;

(ix)  the right to freedom from war propaganda, and freedom from incitement to racial, religious or national hatred
;

(x)  the right for consultation of indigenous persons in relation to land access and use for proposed projects, including free, prior and informed consent 
.

Reasonable Limits

9. ALHR agrees with the form of limitation proposed in the model Tasmanian Charter,
  namely, that the rights protected by the Charter may be subject only to such reasonable limits as can be demonstrably justified in a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors including -

· the nature of the right;
· the importance of the purpose of the limitation;
· the nature and extent of the limitation;
· the relation between the limitation and its purpose; and 
· any less restrictive means reasonably available to achieve the purpose that the limitation seeks to achieve.
Scrutiny of Acts, Subordinate Legislation and By-Laws

10. The Tasmanian Parliament should only be entitled to pass overriding legislation where it disagrees with a declaration of incompatibility by the Supreme Court, and where this can be demonstrably justified by the circumstances having regard to the need to maintain a free and democratic society based on human dignity, equality and freedom, and taking into account all relevant factors.

11. Unless and until Parliament changes legislation to make it valid (which it should only do having regard to the considerations in the preceding paragraph), it is appropriate that, if the Supreme Court declares subordinate legislation (eg, regulations) and Council by-laws to be incompatible with the Charter, that subordinate legislation is invalidated by that declaration.

Role of the Courts

12. The Charter should include an objects clause to assist the courts in construing the proposed Charter and an interpretive provision similar to section 32(2) of the Victorian Charter, which expressly permits the courts and other branches of government to refer to international law and to the judgments of foreign and international courts and tribunals when interpreting human rights.
 This is because international and comparative law have undoubtedly shaped human rights
 and an analysis of associated, relevant jurisprudence can considerably assist in the development of the law under the provisions of the Charter.
  

13. International law and the judgments of foreign courts and tribunals have been instructive in shaping Australia’s Federal, State and Territory legislation.  For instance, in 2004 in Toonen v Australia, the UNHRC held that sexual orientation was comprehended and protected against discrimination by the International Covenant on Civil and Political Rights’ (the ICCPR’). The formal and informal responses to this decision ultimately prompted the Federal government to pass legislation to repeal Tasmanian laws which were contrary to the right to equality before the law especially as it affected gay and lesbian people.

14. Further, ALHR submits that, to avoid any doubt about the relevance of international and comparative law in the construction of the proposed charter, the human rights treaties to which Australia is a signatory should be expressly referred to either in a list or individually annexed to the legislation, as is the current drafting practice in relation to Federal anti-discrimination law.

15. ALHR submits that it is appropriate to limit the power to make a declaration of incompatibility to the Supreme Court of Tasmania.  It notes, however, that subordinate legislation is made by the Executive
 such that it is not subject to the same level of scrutiny as principal Acts and legislation.
  ALHR recommends that the Tasmanian Supreme Court be also empowered to invalidate any subordinate legislation
 which is found to be inconsistent with the Charter.

Enforcement of Rights

16. ALHR considers a human rights Charter which enables individuals to raise Charter rights and arguments as part of another action in a court or tribunal, or in the judicial review of administrative decisions, to be appropriate not only for Tasmania, but also for other States and Territories and the Commonwealth.

17. The proposed Charter model only permits individuals who have a human rights action caused by incompatibility provisions in legislation to take that matter to the proposed Human Rights Commission (HRC), who can then take the matter to the Supreme Court.  ALHR considers this to be insufficient protection.  ALHR makes recommendations about the powers of the proposed HRC below. 

Community Engagement

18. ALHR supports the mechanisms suggested by the DOJ to encourage community engagement in human rights protection. 

Anti-Discrimination and Human Rights Commission

19. ALHR would support the establishment of a single independent commission which combines the roles of the Anti-Discrimination Commissioner and HRC.  

20. The HRC should be comprised of specialist divisions, one of which is specifically commissioned and empowered to hear individual human rights actions and grievances, and another which specifically deals with human rights actions caused by incompatible provisions in legislation.  The HRC should be empowered to bring a human rights matter before the Supreme Court when it considers it necessary or appropriate to do so.

21. ALHR considers that the Charter should allow for the proposed HRC to audit services and programs and to make recommendations for greater compliance with the rights in the Charter.  If undertaken at regular intervals (with mechanisms for interim reporting and requirements for annual independent reporting/auditing/investigation) and applied equally to all services and programs, ALHR considers that such inquiries could be effective in ensuring the delivery of programs and services which are consistent with human rights.  Once an appropriate period of time has lapsed to enable government departments and related agencies to put systems in place, audit teams can be established to check that programs and policies comply with the Charter.  The Charter should permit for the issuance of warning and penalty notices by the HRC where flagrant or reckless non-compliance with the Charter is found.

22. Further to this audit and investigation function, the HRC should be empowered to inquire into complaints of systemic discrimination, both on application by a person (including representatives) and of its own motion. ALHR also submits that the Fair Work Australia model for investigating complaints of discrimination should be considered in relation to the new HRC.

Who Must Comply with Charter Obligations?

23. All governments have the obligation to protect, respect and fulfill human rights.  This extends to protecting individuals and communities from human rights violations by third parties.
  All parts of government should be required to comply with the Charter.  

24. In June 2008 the UN Human Rights Council emphasised that corporations have a responsibility to respect human rights.
  Given their privileged position, government corporations should be no exception.  State and Council owned companies should be treated as part of the government such that they too are required to comply with the Charter at all times; not only if and when their competitors are subject to similar obligations.  

25. Given their dependence on government to provide their work and services, non-government service providers who provide services funded or controlled by the government should be required to comply with the Charter obligations.

26. All public authorities (including courts and tribunals but excluding Parliament) should be required to act in a manner that is consistent with the obligations under the Charter.

Rights in Detail

27. ALHR agrees in general with the detailed outline for each of the ten categories of rights set out in the DOJ’s paper.  It also recommends the following:

· Discrimination - that the definition be expanded to include ‘sex’, ‘appearance’, ‘gender identity’, ‘genetic features’, ‘education’, ‘national or social origin’, ‘property’;
· Life - that it be explicitly stated that Tasmania:
· must take all reasonable steps to ensure the right to life is protected within its jurisdiction; 
· should take steps to ensure that any deprivation of life is fully investigated in an open and transparent way; and
· has a positive obligation to provide appropriate health care to facilitate the right to life;
· Families and Children - that the outline be expanded to include reference to the right to marry and to found a family;
· Right to Education, including Human Rights Education - the realisation of human rights and of human rights education depends on the realisation of the right to education.  Accordingly, reference should be made to the right to education, including human rights education.
  
Additional Rights

28. Article 25 of the UDHR states that everyone has a right to “a standard of living adequate for the health and wellbeing of himself and his family.”  Further, environmental rights (which were originally restricted to the African Charter on Human and People’s Rights) have grown in international recognition.
  Accordingly, ALHR supports the inclusion in the Charter of the right to an adequate standard of living, and to environmental sustainability.  

29. Tasmania should not delay in including in its Charter the right to an adequate standard of living, or to environmental sustainability, until such a time when they are also included in the human rights Charters of other States and Territories.

30. As to the right to environmental sustainability, ALHR proposes expanding this to include the following underlined words:


“The right to have the environment protected, for the benefit of past, present and 
future generations, through reasonable legislative and other measures

(a) provide for the fair, orderly and sustainable use and development of air, land, water and forestry”;

(b) ...

(c) ...

(d) engage and obtain the free, prior and informed consent of all interested parties in relation to development projects concerning environmental matters."

31. The Charter should acknowledge the existence and contribution of Australia’s indigenous people in the preamble, and encourage acknowledgement by the government
 of these people whenever the occasion permits.

32. ALHR considers the rights listed for persons living with disability to be fundamental to the universal respect, protection and promotion of human rights.

Stephen Keim

Natasha Case

Lily Tsen

Australian Lawyers for Human Rights

17 January 2011 









� Articles 23 (1 - 3) Universal Declaration of Human Rights (UDHR): see also Articles 6 - 7 International Covenant on Economic, Social and Cultural Rights (ICESCR); Articles 6 - 7 American Convention on Human Rights (ACHR); Article 15 African Charter on Human and People’s Rights (ACHPR); Article 14 Commonwealth of Independent States Convention on Human Rights and Fundamental Freedoms (CIS); Article 34 Arab Charter on Human Rights (AL); European Social Charter (ESC).


� Articles 23 (1 - 3) UDHR: see also Articles 6 - 7 ICESCR; Articles 6 - 7 ACHR; Article 15 ACHPR; Article 14 CIS; Article 34 AL; ESC.


� Articles 23 (1 - 3) UDHR: see also Articles 6 - 7 ICESCR; Articles 6 - 7 ACHR; Article 15 ACHPR; Article 14 CIS; Article 34 AL; ESC.


� Article 23 ICCPR; Articles 16 and 22 UDHR; Article 10 ICESCR.


� Article 27(1) UDHR: see also Article 27 ICCPR; Article 14 ACHR ESCR Protocol; Article 17(2) ACHPR; Article 21 CIS; Article 41 AL.


� Article 27 ICCPR.


� Article 13 ICCPR.


� Article 14 UDHR.


� Article 20 ICCPR.


� UN Declaration on the Rights of Indigenous Peoples; International Labour Organisation Convention Concerning Indigenous and Tribal Peoples (No. 169).


� Also adopted in the Victoria and ACT human rights Acts.


� Including those described in the paragraph immediately above.


�   As is the case of Victoria and the ACT.


� Rhona Smith, Textbook on International Human Rights (3rd ed, 2007) 7.


� Rhona Smith, Textbook on International Human Rights (3rd ed, 2007) 171.


� And not parliament.


� See Australian Human Rights Commission Submission to the Tasmanian Department of Justice in response to the Tasmanian Human Rights Charter Consultation, 29 November 2010.


� In addition to principal Acts, and subject to the principal Act authorising an inconsistency with the Charter in the subordinate legislation.


� For instance, where it may be in the public interest to do so.


� Castan Centre for Human Rights Law, Monash University, Human Rights Translated - A Business Reference Guide (2008) viii.


� Castan Centre for Human Rights Law, Monash University, Human Rights Translated - A Business Reference Guide (2008) viii.


� In particular, according to Article 26 of the UDHR, “[everyone has the right to education”, and “[e]ducation shall be directed to the full development of the human personality and to strengthening of respect for human rights and fundamental freedoms.”


� Rhona Smith, Textbook on International Human Rights (3rd ed, 2007) 344.


� Including, but not limited to, ministers and employees.
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